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school maintained for Negroes was un.eqo.al to the public high 
schools maintained for "white students in plant , ^equipment # 
curricula, and other opportunities , advantages, and facilities 
and that it was impossible for the Infant appellants to secure 
public high school opportunities , advantages, and facilities 


equal to those afforded white'- children so long as the segue- 

gat ion laws are in force. 

' 1, ' ' " 

The complaints the re fore sought a' judgment dec3*.ratory 


of the invalidity of; the laws as a denial of appellants* 


rights secured by the due-process and equal- protection clauses 
of the Fourteenth Amendment, and an. injunction restraining 
the appellees from or forcing these laws or from making any 
distinction based upon race or color among the children 

attending the high Schools of Prince Eduard County. 

■ ■■■ .... . 1 . 3 . . ' ! ' ' • ■ ' " . '■ " 

In their answer, the original defendants admitted, than 

they were enforcing the segregation laws of the State,. 


a dml ttec the t " the 


o high school was inferior in plant. 


and equipment to the two white high schools, but . denied tirst 
It was otherwise unequal 'and denied that, segregation in the 
public . ohoola contravened, any provision of the Federal 
Constitution. . , ’ '• • . ■ ■ 

.*■ ‘ ; ' ■ ‘ . t 

- After Intervention by the Co.-.:;.onvehith in its answer it 
rade the eame au-iicsionb and asserted the £***»• v-c* cnsca. *•« . 


did the ori 


defend? 


There are three high' a cine 


lii In Prince Edward County, 


It 





which the Farmvllle High School and the Worsham High 

i I ■ 

■School* which tire ' maintained far white students# and the Koton 

?i - ; ' | . : , ■ ‘ ■ : . " ' * ■ • 

High School# which Is maintained Tor Negro students* ■ 

Attendance of white children at the Farraville High 


Sc hoo l ; or the Horsham High School Is .largely det e rmin ed accord 


ing to the areal .in which the child lives . But the oegrega- 
tion laws of the State# so it was testified to in this record 


by the Division Superintendent of -Schools , determine, whether 

• ; : % •• N ' • •• •• . *• 

the child attends the Hot on School, on the one aide, or one 

. > i t 

of the other two schools on the other* 

A three- judge District Court was convened pursuant to 
sections 2281 and 228^ of Title 20 of the United 9 to to. Code, 
and at the' trial both the appellants and the appellees- 

' ft 

* '• .’*i * • 

introduced evidence. Including expert testimony, first as 

• * - a , ...if 

to the extent of the, existing .inequalities in the Negro high 
school as compared with, the two white high schools with 

f O’ 1 

respect to physical facilities and curricula, and secondly, • 
on the issue as to whether equality of educational opportuni- 
ties and benefits can. ever be "afforded Negro children in a 


racially segregated public school system. - 

The evidence on the second score will be summarised 


in a later portion of this argument* ... 

At the conclusion of the trial, the District Court found 

that the Mbion High School for negroes was Inferior to -the 

hut also in 


in plant 






• ourr.t eitia and means of brans porta t ion * Ifc ordered the 

: v r . ■ • 

appellees to* forthwith provide the appellants with curricula , 
and transportation facilities substantially equal to'hhose 
afforded to white students, and to proceed with all reasonable 
diligence and dispatch to remove the' existing inequalities 

bf building, furnishing, and providing & high, school build**' 

ihg and facilities for Negro students in accordance with the'*'"'* 
program which the evidence for the appellees indicated would 
result in the availability for Negro students of a new .Negro 
high school” In September, 19 £5-* 

* . • • j • | • . • . • • 

At the same time, the District Court refused to enjoin 

the enforcement of the segregation lows or to x^eo train the ., 

• . , ■ , ”• j , • •*' ‘ • ...» ; ■ 

appellees from assigning school space in the county on the 

basi^ of race or color, and In its opinion it asserted the 

'“■■■■ 1 . -• ■ '}■■■■; ' . . • ; ,j i ’.V . 

following grounds!. ‘ 

First, it said that on the issue of the effects of 


segregation in e&ucatiojji, it accepted the decision in Briggs 


v, Elliott, the District Court % decision, and the decision 
.of the Court of Appeals! for the. District of Columbia in Ca&v 

"“vf the court said, tod upheld segue 

gabion and had refused rio decree that it should' be abolished* 
r ' Additionally, the court said that on the issue of ..the 
effects of segregation] of the effects upon the- pupil result* 


from t 


of segregation itself. 


court 




nt the" ola intiff a;* evidence ow»£al*meea the , Sef 



In View of the 


that the segregation lavs declare wh&t the court called one 


of the nays of life- in Virginia, having, an existence of more 
than eighty years', evidence feat segregation bad begotten 
greater opportunities for the llcgro, including employment 
In Virginia' alone .of.. more Wegr-o public-school teachers than 
in all .thirty* one none egrega ting States, in view of ©violence 


by, the appellees that in sixty-three of 


which was; of fere 


Virginia's 1ST cities .and counties, the high school facilities 


are equal to those .f or whites , - &&&-. - in. thirty of these s 


three cities and counties # they are or soon will, fee 


than ' those - for whites, -in view of the. evidence * or 


submitted ‘by the appellate* witnesses that the- involuntary 
elimination of segregation would lessen public interest in 
and support -of the public schools, and would injure both 


races, which the court felt was, in thei language of the* cot' 

n a weighted practical factor to fee considered in doterr,iini* 

, 1 ■ • i. 

whether a reasonable basis ! had been shorn , to exist f.or the 


continuation ' of the school segregation. 


■a? felt that having found no hurt or 


tern 


to either mm's 


djudioat© the policy as -right or wrong* 


.« oour 


miwlg XiU o; 


itself 





.* r-we' 








v* Belton* the Delaware case, this not 3 

the situation of a finding of Inequaltt f of physical 



ties and curricula . coupled with an injunction ag 

continuance of segregation in these oluottwatanoes. 

In this case, the District Court made a finding' of 

inequality of physical facilities and curricula and still 

> 

"refused to enjoin the segregation practice in the school 
system in question. 

Unlike Broun v« Board of Education* the Kansas case -■ 
this case does not present the situation of equal physical 
facilities and curricula coupled. ’with a finding of injury 
4i relultaut from the fact of segregation Itself , 

In this case* the facilities and curricula were found 
tote unequal, and the District Court erroneously., in our view, 
made a finding, that no harm resulted to the student from tho 
fact of segregation* , 

Unlike Bolling v. Sfcr.rpe* the District of Cblwribia" case* 
the appellants in this case did not concede an equality of 
physical facilities and curricula. But like in Bolling 1, 

t ! = « 

Sharpe and unlike the other State cases, -we urge that State- 
imposed educational segregation, is a denial of owe _ process * 
as well as a denial* of the equal protection of the laws, 

X submit that it la Important to t Istlnguisfc^twoen 
two dlf-^^silar approaches to the Basic problem in this ease, . 

It 


has been urged that the segregation laws derive validity 




as s' consequence of a long duration supported and made 


line- of judicial dec is Iona, including 


some of the decisions of this Court 


At the same time, it Is urged that these laws are valid 


as a matter of constitutionally permissible social ©xperinsente 


don. by tlie States. On the matter of stare, decisis * I submit 


■he duration, of tlie dial longed practice# while it is 


1 vc# is not controlling 


■This - Court has not hesitated to ciiange tho course -of its 


docieton* although of long standing 


demons tretet 


ana covi 


is Iona 


from tuoso o. 


cons! dared itself Irrevocably bound 


a matter of 


lor determination® 


into 


a quest ion must satisfy 


sfhtle this Court tec 


to or otherwise officio 11 


end coonetiic fields# it ian 


always recognised and held that this power la subject to the 

I 

llmiU-.fciOivr of the Opaetitution, and $&t the tests of Urn 


found such t-upor 


when predicated 


& : VY - 


should sc 


It Is for tlie 


not to pass on constitui 


that is correct, air 
hot fox* the additio;ial 


Court f 


to argue, that bp reason of 
the iiicoua 1.1 tics in curricula 




justified the issuance of an injunction ufcieh wauls mvo 
admitted these appellants to u&rrc $h© high school faciliti 
of the County without ?QQsrd to rrcc* In other vorde, imulu 
have Uiisegr«gato4 tlie schools c.t point* .... 

Justice Frankfurter* We bay© specific appellants lies?© 


jfsl 











M*. .Robins mi That is cos-rest 


Jus „Xee Rranlcfurteri 


And you say that they ought to be 
allowed because they -do nop hare adequate high schools iritfc 
equal facilities 7 

!■&»» Robins On : X vow|><3 ensues the question, tills way* I 
do not know where they will go* air 


I do not mean to lii^ily 


that ell of them con got In a whit 


high school, because I 


know 


annot 


rcnkfv.rtrmj 


,ent» 


h?* Robinson 


That Is correct, r 1 


coerce 


lobinscn 


.0 lone ite-no « \^!Znl 


wo feel that the otho 


question' Is also no 


C d It iona 1 rea 3 on. 


gate the schools and 


as ‘there would be a si owin. 


a 'showing., of physical Inc 


Row, the .appellant© In this case aa 


a new negro high school r*.o liable in Septe 


existence op the nonexistence of Inequality, then 


'X 




«*• 





* 




felon of. the schools 


of those appellants 


Any tray we look at the situation, it 


means that if the facilities 


am unequal, you cannot aegr© 
gate, II the- scope of the dec 1 b I on 1 b limited to that, if 
the facilities are equal, you. can segregate] consequently, 
as- the facilities • ©hang© in 


ae equilibrium is 
disturbed by the variety of facto and circumstances 'present 
in bit,/ educational ays tern, then '’.infer, those clrouwo tauees we 


ctulC hr: vo segregated or v© lave nous egrega ted education 


3 ostiee Frankfurfeei’: 


oona 1 1 tuted aa it 


is tut Uric moment , ha» face 


problem in several oases 


olCed that with incqunll 


•ho or dor will be 


isai'o. on tint basic, aud to « hall- not borrow trouble in 

. ■ ^ • ... • ' . . ‘ t 

195& or 19 54 or whenever it ic # . 


I agree with Your Honor entirely. My 


unders be 


at, oases has been that the be si. 


til ? decision unde 


boon one upon 


we pretty nearly lnponol 


sotuo futufo time 


. wiiiyle , . the factors 


which, this Court ainuaerated in its opinion,, in order to unko 


n-rK merely 'inequality of 


tJioy \mv& there 


•■: » pi 
$i6.b(A 


co m iterations 


■ermed tiie more import. 


4 ‘ 



Justice Frankfurters But if m. Marshall is right., ana 

: . i* 1 

your clients are going to go to present iMte schools, thin® 
might turn out to he so happy and so congenial and so desir- 
able that you do not know what the result may. bo » 

Mr, Robinsons 1 am fully aware of that, if your Honor 
please. But It seems to me that there should bo more in the 
way of (stability, in the disposition of a situation of this 
sort. 


Ve Im?e the matter of tho administration of the schools 


and., also,. . X: aubmit.,^je_have ..the. jmtt 0 r....hf...- the ...right .. of . ...the. 


pupils who are Involved, And I just do not see how, if we 


simply rest the decision upon, a narrow ground which will not 


afford any reasonable expectation, or Xet to put it tMf way 


any sound assurance that whatever changes will occur in tho 


system at tlm.f»ro»ent .time, as a consequonce^of those 


Inequalities 4 will' "continue, but we might revert hack to 


situation where wa are once the facilities are mads 


m 







, \ pu Rohimont : 1 un tiers tana that In the Ms tor-leal - 
(Context,, of. course, .considering the whole .history of 'this 
Ration* It Is athoj that the legislation of a State should 
not bo die Utrbed 


fatally in collision with the 


Constitution 


I should like to urge upon Your Honors in this connec- 
tion tint wlmt we sought in this case was a . pornmien t ' • * 

injunction® It s easts, to . rao bliat w© do not get it* If vq are 
simply limited to that particular pha a e of the natter,' it 
means „ as I l*ye tried to emphasito hero, that vo are In a 
situation where we cannot depend on anything* ' 

I’ho jchoolu my be uneq.ua! , if Your Honor plena©* 

. v • ; • 

tomorrow* and' consequently vo are shunted right- on out* 

. ■ . - . - ' . . \ .... .. *•.• , 

Jus tic© Heed: As owning that you would bo admitted by 

decree: to the high schools,., that you scojc to enter* would it 
not be necessary to admit thorn on a segregated basis as the 
lav stands now? 


Mr* Robinson: Yea* 1 suppoae bo 


Justice Reeds its the lav stands now* you will be 


admitted on a segregated baa is? 


Yh&t is correct 


fir* Robinson 


Sooauoo you have not had a decision that 


below the grade of ■ colleger you arc required to have an 



•&t it, t a.gs>c0 with 


.G «W.J10 0 , 


if l h* 


•elG3?CUvO 
















| 1 
I 9 


IS 


i 

; 


the^ pa.s t f ound that .legislation ©r other typos of State 
activity, official -activity, nHoli .solely' oh 

the fact. of race were unconstitutional! 1 was going to wake, 
reference to tBe'-dfoloiona of this Court. in tlia area of t b® ' 

ownership and .occupancy of real. ^reporty, tlio Buelmn&n sad 

Shelley oases , specically. 

•'* ^al&Jis&hi .case opened tla> field’ of ciapioyteent or 
occupation, .'Ees trio t ions t sn the right, to -vote vers jfUon • .. 
v» il©3?nd.on- # based solely on tlio -«i*aestion.pf race./ and 'in 1 
tbs Court l s decision, having no relationship wlmtaoever to 
tlio end which the -Xegislatlbh sought to. attain} and in the, . 
area of profossioiml' and- g^idutvo education, jiclnuriu .v* 
the Q'ilahom • State Hagen ts, which,. Incidentally, was a case: 

In wM ch . there ms . . no ..ine©mli ty ' prsc eat . s t ..all, but . .^nito 

■on the grounds of oilier factors 'which the Court to mam in 
the situation in- which -it mb concluded that there ws'i 
violation of the Fourteenth /jaenCftwiifc . .... ' 

■ Justice Heeds • tMt Co you-, com-cive to bo the purpoou 
of \t lie Virginia enaot., eat ef tlx>, etatiiof .' / . ./..- 


" Mr* Roblnsonj 

If "four Honor 

plena©, ‘X.an 

;. .in very i.itoli 

the same situation 

t?h*t coiaiscl in 

, the ■ South 0- 

ai’OXiiia; ci,* so 

are, '.ho oaly-thlj 

ig which appears 

in the. redo 

rd VUieh... 1 

be helpful to the C 

Jourt in that - a*;:.: 

garct is ■' the 

toattwny.'Of 

Dae t or IwrEcti* tht 

T*-* *.* .. .. ?* >*. ^ {•■ . 

v **■ W ■*•■': i ** 


1 ' l'.». -w , 

Virginia, and a" foi 

me? Governor ’ o* 

the State, 
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dieted showing physical Inequalities in the 


As a la&tter of fast* the &pr 


did not ©v©h bother 


to oroBs-exawinie' the 


..witness that we put - on the s tand s 


whose testimony established these inequalities. ■■ ' 

• . I should Xlfee to request the attention of the" Count to' 
the fact that the Furmville.l^gh School# one of the two white 


schools# 


a school 


• is accredited by the .Southern 


Association of Colleges and Secondary. Schools # while the V 
hoton School fob flegrpas is not* - 

., As a eoasequonc© of this accredits lion * the wMte graduate 
of F&rr^ille will •• generally he admitted to institutions of 7 
highe-r learning outside the State on Mb record alone# while 
IJogro grsdpctes of hofcon will generally, be required to tabu • 
examinations. to get in,.*or# if admitted without exais&netion# 
will he accorded ' only a probationary status, ■ " /• 

■ Fari&ville also offers - to its stndenuo' fc ho opportunity 
of laoiahcrsliip In' the national Honor Society^ which creates’ 
educational'. 'motivation end affords preferences la collegu 


acceptance and employment* 


Our 'evidence in 


mm shows, not 


those ..Xnbquali* 


clearly doadhstratod that these ItioqualitieB in 


tlegro students In 


endeavors end mice it Impossible for 


education;-! opportimif ies end a&va&tqpeo equal to tfeosM 
afforded Wijite : students# • . . ■ 


# 


"N, 














"low mo-m, to talc© thorn ou 
‘anaport;. them ovei*' to sow 


























8 ? 


If' 


or 


facilities could only b© wade 

equal* , " __ . 

% ' 

Consequently, ve submit that this Is a task for* vhloh 
flie Court *s machinery la not entirely suited, and consequent- 
ly the regulation or taalntenenoe of constitutional equality 
by an equalisation decree embracing, m It does, the moon - 
slty that pupils and school authorities almost constantly 
stay in court, should be avoided. If pose ibis. 

We have /alto set forth in our* brief something of the 
history of the equalisation decree in Virginia 4 .Whore have 
been four cases in vhlch permanent injunctions against dts-* 
c^ninotion upon' a finding tint there mn inequality of 

curricula, or inequality of pliyeiool facilities, .tore boon 
I , 

forthcoming* I . ' 

Woverthjsleso , In each Inc fence it vea necessary, after 

i ' 

the decree, to have further proceedings in the court with 

- i 

respect to efforts to' obtain that sort of educational ©quality 
On the final point, I should like to say this* An 1 
Indicated earlier in the argument, the cv. Idem® In Virginia 
was conflicting — 1 should put It this ney? Timm m® 
evidence on both aides, evidence oiferod % both eides-qjn 
the question of harm or tfcaiffeet resulting from segregation 
itself* thi uifeiost for the ey-c-llecs — . 

fhe Chief Justice: What, did the court say about that 1 ? 

Hr* Uobi-us.ont ll-o court js%«e!ud©0 






MB 




no hurt or term 


either mo® 


whether Negroes could ob taps' -lii a separate school 'an ©ami 

- r. . ‘ 11 ♦ ?’ V: 

education, the coast could not say that tbs- evidence for the 


plaintiffs overbalanced the evidence for the defendants* 

■ : -i . ' ''■■■■ L 

Our testimony went quite fully Into the miter* and 1 
will not. hotter at the- present time — w-a aet-lfe- fortte-in - 


prefciy good auiamary, I jAiInkj la pur brief *— to" sumroarlsso it 


here 


But Z should lilce to make these comments addressed to the 


disposition which has made of this- - e r ldeno e r hy . the District 


Court 


Notwithstanding the fact that tho District Court con™ 
eluded that there ms no term or hurt to any student, upon 


the examination of the evidence submitted by the. 


the situation actually Is that all of- their experts who 


testified except one admitted that there van either term* or 


tha t fete re was a 


Additional Xy,_.qn the .qiwHt|,.qn as to whether separate 
< education can mm afford equal educational opportunity, the 


opinion for the appellees ti 
it he equality in a separate 


witnesses who 


ounolu&leii upon fete conditions existent 


school- based ti. 


e* 










dm proses a ? 


Ao-me that you 


by t»he other 
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Tbe school authorities then 


for the xm school from the s tat 


state*' which does have 


ample funds in Virginia, I am gl 


is -called a 


Governor Battle 


to refer to that a little' later 


after lunch. But it is a 


source o,f money for tiles e_ pur« 
’ the $900,000 required for the 


pose®, and about $250,000 


$600,000 vas made the way of a- ; loan 
at two per cent, ' /, 


the strike * and as I said', ‘ it broke tip 


is no Question 


Mr* Moors 


r 


■J 

I 



1 

I 








< 


» 



could not c arr^r that through 


Th© Chi© f . Justice 


What 'la the present situation in regard 


to the building program? 


Mr* Moores ■ The building is under way 


The Chief Justice: What do you mean by “under way 


Moore? 


It, is about "25 to 30 per-: cent complete. A firm 


Mr* Moore 


contract is made* The funds are available to be drawn .on ' from 


unds are needed, and the record' shews that 


t he state 


s no reason 


required five 


two grounds 


school level 


cannot say 








Virata is through these 


or reason 


Now* there -Is another finding* * 11163 ® are set out at 


great length there iii the record at pages 19 through 21 , and 
the facts proved In our case presently demonstrate ox* potently 
demonstrate, why nullification of the" cited sections 1.8 not 


In those pages of the 


Judge Bryan, fitting with 


Judge Dohte and Judge Hutcheson 


given, a 'very touch more- 


adequate answer, may it please Your Honor, Justice Heed, than 






















But t here is & concentration of tbs Hegro population tn those 


Vermont to 


about 22 percent 



j 


fl 
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% 











You® Honors ere so familiar with the precedents that are 


situation sb shown on these 'facts, and 


briefly the expert ' evidence that became 
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V 



0 . 



the Court might 


take notice of 


stiles 


of .Education of the 


University of Virginia 


the country 


segregated. schools and non 


segregated schools 


was a difference in 


that level at adolescent 


Dr* Garrett* head of- the 
Department of Psychology of Columbia' University, who testified 
at great length. on this subjects and' then Dr. Lancaster, the 
president of Longwood- College in Virginia, stresses that" situa- 


Mow, there the gist of - their J^fimony was- that equality 
of opportunity really coul^^fpr ovided . M, possibly better 
provided, at the^higlT school level ..with .separate schools pro- 
vided you"had equal facilities, just as good, teachers, just a; 


good curricula, .and all the facilities' that go along with it, 
Gn_that basis there is no occasion to. approach this matter 
from the standpoint of Sweatt v* Painter., mA Mchauriru 


If is shown right here 
Bryant opinion rests.' on '♦*- 


level you have not gat the problem that exists at the graduate 


and professional school level 


These gentlemen on the- other 


and which we contend ire - not pertinent 




{ ' 
i' 

i • 
(.■ ; 



v* Kraemer 


Thom® oases are 


denial 'of 


1 facility: 


in. those cases s bh 


denial * a- camlet© deni i t 


ihat really ha ppm® 


hairy is that we bellev* 


quite confused. They ra 


at the doctrine * the 


but equal doctrine, Ju 


our. to fee an offense 


Aserdment 


nurse 


Kansas case ye at er da; 


or, .noon. 


But then they ; come 


mention 


! 

; 

■ 
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I 

,!; 
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according to i 


■fo 


The Hegi»o expenditures in this state 


/ills, ufcsre 
















In Virginia m haw put* on this program' that l/roierred tj 


million as compared with the 


iti South Carolina 


amount;, $IQ million ha’ 


Iractdy boon allocated 


million for the whites 


much more 


In Virginia 


Virginia, - wo . are. more 
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f 



Jabber whan. 


court said tti 


caprice nor upon any nebulous foundation but rather the pv 
that it dec lares one of the way of life in Virginia. 


May I just very briefly refer to this expert teetime 


cause, perhaps that, together with the different 


in find 


the Court# is the moat distinctive thing about this case 


We are glad to get the benefit among our brethren 


he other cases,- if that be appropriate, with their ten 


to profit by 


he trials in these ocher-' n 


icy could have gotten the experts if 


■hey had deessei it 


or relevant to do. it. They, proceeding in their own way 


of the decision© of this Court and t 


ois' decisions of the state courts that all that line of 


testimony presumably was irrelevant 


► 




4 

:.my this without 

’t to try to re- 

some ' other persons 

Now, it le our view' that when you consider the expert 

evidence on the two sides In this case, it is perfectly clear 

that the trial court was justified in- finding as they did. 

Let me just briefly give you, a description as to the '-clni of 

expert testimony that was presented -in the Virginia case. Some 

of these-, witnesses apparently travel around over the country 

quite a bit testifying in these cases, 

- ’There were four principal experts for the plaintiffs. -in bur 

cag e? A. man iwuaed Dr. Brooks, who runs m experimental school 

in Hew York where about 3-00 students attend, and he tries to get 
■* ’ - • , «*» 

a cross section of the population, a certain number of whites. 

a certain number of Negroes, and a certain number of other.*. 

. . ’ t 

lie has had practically -** he had no experience in Virginia, 
He had a little experience ia Seorgla, He testified, ih .effect, 
that ha f elt -4-hat segregation was bad , 

She next' was Dr, Smith, who was a professor of psychology 
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Justice Frankfurter 


doe if writ 


Mr* Moores : Well, 1 say you. might as .well be asking peer?,* 


whether it is desirable for everybody to try to live according 
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